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ALCOHOLIC BEVERAGES

LIQUOR BOARDS — WORCESTER COUNTY DEPARTMENT OF
LIQUOR CONTROL QUALIFIES AS A WHOLESALER UNDER
ANTI-PRICE-DISCRIMINATION ~ PROVISIONS WHEN IT
PURCHASES ALCOHOL FOR RE-SALE TO RETAILERS

March 14, 2014

The Honorable James N. Mathias, Jr.
Senate of Maryland

The Honorable James C. Church
President, Board of County Commissioners

You have asked our opinion about whether the Wteces
County Department of Liquor Control (“DLC”) shoule treated
as a retailer or as a wholesaler when it purchakeshol from a
licensed Maryland wholesaler. Your request stemosifthe fact
that the DLC can act as either a retailer or a egaler in such
transactions. Like a retailer, the DLC purchadeshml for sale
to consumers in its own retail stores—called “drgagies”—and,
like a wholesaler, it distributes alcohol to bamsstaurants, and
other privately-owned retailers. Until 2013, Mamyt’s excise
tax laws treated the DLC like a retailer when iugbt from a
wholesaler in that the alcohol the DLC purchased tioabe “tax-
paid,”i.e., the wholesaler had to pay the excise tax on litwhal
before selling it to the DLC, as is the case fdaiters generally.
Based on these tax provisions, the wholesalerssigply much
of the DLC’s stock treat it exclusively as a redaiand charge it
the same price as they charge other retailers. erdd you
included with your request indicate that this dituaundermines
the DLC’s ability to supply alcohol to Maryland aders, and its
own dispensaries, at prices that are competitivéh wiearby
Delaware retailers.

Your request involves two related questions: Fivgten
purchasing alcohol from a wholesaler, must the [§lik& other
retailers) always buy products on which the Margla&axcise tax
has already been paid? And second, is the DLC=tiler” or
“wholesaler” for purposes of Article 2B 8§ 12-102(ayhich
prohibits wholesalers from “discriminat[ing] . . in price,
discounts or the quality of merchandise sold betwee . one
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wholesaler and another wholesaler or between otslare and
another retailer’?

In our opinion, the answer to both questions depenil
whether, in a particular situation, the DLC is dizgiting alcohol
to retailers or selling it directly to consumersitis dispensaries.
As to the first question, legislation enacted irl2@larifies that
the alcohol the DLC purchases must be “tax paidénvhcquired
for re-sale to consumers, but must be “non-tax-pauthen
acquired for re-sale to bars, restaurants, andr ollicensed
retailers. With respect to the second questiomhalesaler must
charge the DLC the *“wholesale price” it charges eoth
wholesalers (to the extent it sells to other whallms) when the
DLC acquires the alcohol for re-sale to retailéng, must charge
the DLC a “retail price” when the DLC acquires thieohol for
re-sale to consumers in its dispensaries.

I
Background

A. Departments of Liquor Control and Liquor Conttd@oards

Maryland has a complicated scheme for licensing and
regulating the sale and distribution of alcoholevérages. The
overarching purpose of this scheme is “to fosted anomote
temperance, to prevent deceptive, destructive, andthical
business practices, and to promote the generalakeeldf its
citizens by controlling the sale and distributiof @coholic
beverages.” Md. Ann. Code, art. 2B, § 1-101(bj(1Maryland
furthers this purpose primarily through a statewiggstem
designed to license and oversee private produwdrs|esalers,
and retailers of alcohol. Generally speaking, dsanf license
commissioners located in each county license agdlaie retail
sellers of alcoholic beverages within that couryl5-112,see
also 95 Opinions of the Attorney Generd64, 165 (2010),
whereas the State Comptroller is in charge of Boep and
regulating manufacturers within Maryland, dealerfsowmport
alcohol from other jurisdictions, and wholesaleBee e.g, 88 2-
101(a), 10-101(a). The Comptroller also colletis éxcise tax
required under Title 5 of the Tax-General ArticleeMd. Code
Ann., Tax-General (“TG") § 5-301.

1 Unless otherwise indicated, all statutory refeesnia this opinion
are to Article 2B of the Annotated Code of Marylg@811 Repl. Vol.,
2013 Supp.).
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In a small number of counties, a “liquor controbbd’ or a
“department of liquor controf’regulates the sale and distribution
of alcohol through the operation of liquor disperes which
make retail sales of certain alcoholic beveragggidally wine
and spirits, but not beer or “light wine”). 9@pinions of the
Attorney Generall34, 136 (2009). Because of the importance of
the liquor control boards to this opinion, we sbgek to develop
the history of the liquor control boards and howeythhave
evolved.

History of Liquor Control Boards

Liquor control boards were initially created in fazbunties
in 1933 on the theory that direct public controkpvthe sale of
alcohol might “eliminate[] the profit motive thatherwise would
stimulate excessive consumption.” @pinions of the Attorney
Generalat 168;see alsal933 Md. Laws, ch. 2 (sp. sess.). Each
liqguor control board was established by a separatke section
that established its powers and, except for MonggnCounty,
each section included language specifying thataleehol the
board purchased from wholesalers must be tax-p&de e.qg,
8§ 48D(2) (1935 Supp.) (authorizing Worcester Couhdyor
control board to purchase wine and liquor “upon alihihe tax
imposed by this Article has been paid”).

2 The principal difference between a “liquor contbalard” and a
“department of liquor control” is its governanckiquor control boards
are State entities the members of which are apgdiby the Governor,
see§ 15-201(c)(1), while the two departments of liquamtrol—in
Montgomery County and Worcester County—are departsneof
county government with their members appointedHgy dounty. See
88 15-201(a)(2)(i), (c)(7) (Montgomery DLC); 15-Z8)3)(i)1, (c)(5)
(Worcester DLC),see also094 Opinions of the Attorney Generdl34
(2009). Despite the differences in name and garere, the
departments of liquor control play much the samie that liquor
control boards play. See § 15-201(a)(2)(ii) (providing that the
Montgomery County DLC shall have “the powers ofiquér control
board as defined in § 15-205 of this subtitle”))(3Ki)2 (same, for
Worcester County DLC).

® The several county-specific provisions requiringatt liquor
control boards purchase wine and liquor upon wkhehexcise tax had
already been paid were consolidated in 1947 asgbdtie wholesale
recodification of Article 2B and made applicabledib liquor control



34 [99 Op. Att'y

Under the 1933 legislation, only Montgomery Coumists
given the authority to operate retail dispensaaied sell certain
kinds of alcohol at wholesale to “licensed dealpvgthin the
county] . . . who [were] authorized to resell suméverages.”
8 48A(2) (1935 Supp.). The liquor control boardghree other
counties—Worcester, Wicomico, and Queen Anne’s—wgéren
the power to operate retail dispensaries but natetib alcohol
wholesale because no mechanism existed for retkas of wine
and liquor in these counties other than throughdispensaries.
Seee.qg, 8 48D (1935 Supp.) (relating to Worcester Coundge
also Leonard V. Harrison & Elizabeth Laine, “After RefieA
Study of Ligquor Control Administration,” 108, 2371936)
(observing that Montgomery, Worcester, Wicomicogd &ueen
Anne’s counties had “the exclusive right to selrigp and wine
within their borders”). At that time, thereford| af the control
boards except Montgomery County functioned solslyedailers
within their counties.

Over the ensuring years more control boards werengihe
authority to sell certain alcoholic beverages ablebale to other
retailers in their counties and, like Montgomeryu@ty, began to
function in a dual role as both a wholesaler ancttailer. In
1937, for example, the Worcester County liquor cmnboard
was given the authority to purchase beer and lighe and then
distribute that alcohol to private retailers in tbeunty® 1937
Md. Laws, ch. 301.

Then, in 1947, Article 2B was revised and re-ceadifin its
entirety and, for the first time, incorporated Rilblic Local Laws
relating to alcoholic beverage§eel947 Md. Laws, ch. 50kee

boards through what now appears as § 15-20%be1947 Md. Laws,
ch. 501 (8 146(b)).

* Liquor control boards may theoretically have babte to make
wholesale sales to retailers in other counti€eeArt. 2B, 88 48D
(1935 Supp.) (permitting the Worcester County liqeontrol board
“[tlo sell and ship outside of Worcester County aggntainers or
packages of alcoholic beverages kept for saleardtbpensaries”); 48F
(similar provision for Queen Anne’s County). Wevlanot, however,
found any evidence of the extent to which theyshid

® Unlike Montgomery County, however, the Worcestasufity
liguor control board could not sell this beer irs ibwn retalil
dispensaries and did not have a monopoly over timlesale
distribution. See22 Opinions of the Attorney Generdlll, 111-12
(1937).
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also Grillo v. Statge 209 Md. 154, 158 (1956). As part of that
revision, all liquor control boards were expresgiven an
“absolute monopoly” on the sale and distributiortleg alcoholic
beverages they were authorized to sell. 1947 NMavd, ch. 501
(adding former 8§ 145(a), currently codified at §2®(a)). In
most of the counties with liquor control boardss thtill meant
that wine and liquor within the control countiessnavailable for
retail purchase by consumers only in dispensaries.

In at least Montgomery County and Worcester County,
however, the 1947 legislative revision also re#ldca wholesale
role for the liquor control board. In Montgomeryty, all
licensed private retailers had to purchase theiohal from the
liquor control board. 1947 Md. Laws, ch. 501 ($@)). And, in
Worcester County, the Legislature provided for filn& time that
hotels and restaurants in Ocean City could acquiireense to sell
wine and liquor but required that they purchaser tivine and
liquor from the Worcester County liquor control bhaSeel947
Md. Laws, ch. 501 (8 17(j)). The Legislature exted this
requirement beyond Ocean City to the rest of thentoin 1959.
Seel959 Md. Laws, ch. 415.

Other liquor control boards acquired this wholesgli
function over time. By 1968, it appears that dltlee boards in
existence had the power to distribute wine andoliquholesale to
private retailers that were authorized to sell sbeherages.Seg
e.g, 88 19(f) (Dorcester), 19(f-1)(5) (Garrett), 12(i4)
(Harford), 19(j-1)(4) (Somerset), 19m (Worceste2B(m-2)(3)
(Wicomico), 161(c) (Kent), 162(b) (Montgomery), 16p
(Caroline) (1968 Repl. Vol.).

Liquor Control Boards Under Current Law

Today six counties—Garrett, Harford, Montgomery,
Somerset, Wicomico, and Worcester—have some foriiqobr
control board. See8 15-201. Of these six, only Montgomery,
Somerset, Wicomico, and Worcester counties stlﬂra'pf local
retail dispensaries for the sale of alcohol to comsrs® and, like

® The Harford County Liquor Control Board, thoughnrinally a
liquor control board, has since 1979 operated d®ad of license
commissioners without the power to operate disp@sa See 94
Opinions of the Attorney Generat 139. The Garrett County Liquor
Control Board is authorized to exercise dispengamyers but does not
do so.Id. at 138.
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Montgomery County in 1933, each of these four alsts as the

exclusive wholesale provider of specified alcohdleverages to
other private retail dealers in the countgee94 Opinions of the

Attorney Generaht 136-38;see alsa88 15-201, 15-203, 15-204.
For this reason, these four counties are sometmefesred to as

“control counties.”

Although liquor control boards and county dispeiesaare
included in Article 2B’s definition of “license hiér,” § 1-
102(a)(15)(i), they need not apply to the Compémolbr local
board of license commissioners for a licen§=el987 Md. AG
LEXIS 42, *4-6 (1987) (Opinion No. 87-017, unpublesi)
(March 17, 1987)see also/2 Opinions of the Attorney General
375 (1987) (Synopsis of Opinion No. 87-017). THaks not,
however, place them beyond the Comptroller's regua
authority.  As clarified by the Legislature in 2012Zhe
Comptroller may “enforce the provisions of [Articl@B]
applicable to: (1) [tlhe purchase or importation atoholic
beverages by a department of liquor control orgadr control
board; and (2) [t]he sale of alcoholic beveragea waholesaler or
retail dealer by a department of liquor controlaoliquor control
board.” 2012 Md. Laws, ch. 642 (adding § 16-407.1)

In 2011 the General Assembly abolished the Worceste
County Liquor Control Board, which was a State agerand
replaced it with the Worcester DLC, which is a “dament of the
county government.” See 2011 Md. Laws, ch. 304; § 15-
201(@)3)()1. As relevant here, the Worcester Dlfas
essentially the same functions and powers as tumiicontrol
board that preceded itSee8 15-201(a)(3)(i)2 (providing that the
Worcester DLC “has the powers of a liquor controlaim”).
Those powers include an “absolute monopoly [oVeg] $ale and
distribution” of wine and liquor (but not beer) Wih its
jurisdiction, 8 15-204(a), and the responsibility act as the
exclusive source_of wine and liquor for private aretrs in
Worcester County. §8§ 6-201(y)(7), 8-224(g). Moreover, the
State empowered the new department to “acquirewine and
liquor from any source for resale,” 8 15-206()(i)), and to
operate retail “county liquor dispensaries” in Pooke City,
Snow Hill, Berlin, and Ocean City, “or in a housidgvelopment
with a population of at least 10,000” that meetseotspecial

" The DLC may not, however, charge the private redablers
more than 85 percent of what it charges consumreitsiown retail
stores.Seee.g, 88 6-201(y)(7), 6-401(y)(2)(vi), 8-224(g)(3).
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requirements not relevant here. § 15-203(f). Dh€’s mono-
poly over distribution in Worcester County will esgon July 1,
2014; after that date, retail dealers will be abdepurchase
alcohol from private, licensed Maryland wholesalerg§ 15-
204(e)(3)(i). However, the DLC will still have theuthority to
operate its own retail stores and to supply retaedlers who wish
to purchase wine and liquor from it.

B. The DLC’s Status Within Maryland’s RegulatoryyStem

The Worcester County DLC and other liquor controatas
that act as both wholesalers and retailers occupgigue place
within Maryland’s regulatory and licensing schenmaryland—
like a number of states—has established a threesyiwstem that
ordinarily requires separation among producers,legaders, and
retailers. See generall@1 Opinions of the Attorney General4
(2006) (discussing three-tier system). In genéef@]lcoholic
beverage manufacturers, or suppliers, sell thewdycts to
wholesalers, who resell the alcoholic beveragesetailers.”
Maryland Taxes 8 3.8 (MICPE4th ed. 2008)see alsctCOMAR
03.02.01.03A(1) (“Properly licensed wholesalers andresident
winery permit holders are a licensed retail dealesburce of
supply for alcoholic beverages.”).

At the top tier of this structure are manufacturersd
producers. A “manufacturer” is “a person operagnglantwithin
this Statefor distilling, rectifying, blending, brewing, ferenting
or bottling any alcoholic beverage.” 8 1-102(a)(Z6mphasis
added). Most manufacturers are prohibited frominggltheir
products directly to Maryland retailers or consusner See
Maryland Taxes 8 3.8 (observing that, under Malarthree-
tiered system, “[a]lcoholic beverage manufacturerssuppliers,
sell their products to wholesalers, who resell teoholic
beverages to retailers”see also§ 2-401(b) (prohibiting manu-
facturers and wholesalers from selling to “any perm this State
other than a licensee or permit holder”). Theseufacturers are
permitted only to sell to licensed wholesalersspas outside the
State who are authorized to acquire the produgctd, @ertain
permit holders who are not relevant to our analysise. See
e.g, 88 2-203(2)(ii), 2-204(2)(iii), 2-206(a)(iii). dne categories
of manufacturers, such as wineries, small distdkerand pub
breweries, may sell directly to Maryland consuméist only
under certain circumstancesSee e.g, 88 2-202(a)(6)(iii), 2-
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204(2)(iv), 2-207(b), 7.5-101-114 (Direct Wine Spep's
Permit)®

Out-of-state and foreign producers may also sedirth
alcohol in Maryland using a nonresident dealer peron a
resident dealer permit. A nonresident dealer piegvavailable to
out-of-state producers, agents of out-of-state yceds, and
importers of foreign alcohol. § 2-101(i)(1). Thelder of such a
permit may sell, from a location outside of Mardanany
alcoholic beverages it produces or imports to “pess in
Maryland who are authorized to receive them.” 802{i)(3).
Retailers, however, generally are not authorizeduyp directly
from nonresident dealers. § 12-107; COMAR 03.028A(1).
Therefore, these permit holders sell only to whalles. Along
the same lines, a resident dealer permit is availado Maryland
residents who import alcohol directly from foreigmoducers.
8§ 2-101(v). A resident dealer may only sell to ieerised
wholesaler or a person outside of the State auhdrby the
Comptroller. 8§ 2-101(v)(4).

The next tier of this structure includes wholesglealso
known as “distributors.” Wholesalers are permittedacquire
alcoholic beverages from manufacturers and holdefs
nonresident and resident dealer permits and toasell deliver
those alcoholic beverages to licensees and perohitefs, e.g,
retailers or other wholesalersSee8 2-301(b);see also8 1-
102(a)(27)(i) (defining “wholesaler”). A wholesalmay not sell
or deliver alcoholic beverages directly to a consung 2-301(b).

Retailers occupy the third tier of this regulat@tyucture.
As explained above, with limited exceptions, “retialers” may
only buy from wholesalers. Retail dealers may séibhol to
consumers, but not to other license holders suchhadesalers,

8 Until recently, Maryland wine manufacturers werrmitted to
sell directly to retailers. Lauren DunnodRuaffable But Far From
Transcendent: Marylarid Twenty-First Century Prohibition36 U.
Balt. L. Rev. 271, 284-85 (2007). Now, only smelineries that
produce not more than 27,500 gallons per year mplydor a “limited
wholesaler’s license,” which allows them to act #wir own
wholesaler. Id.; see also§ 2-301(b). These small wineries thus can
still sell directly to retailers, but they do so aswvholesaler, not as a
manufacturer. A similar limited wholesaler’s lisenis available for
Maryland breweries and micro-breweries that prodoce more than
22,500 gallons of beer per year. § 2-301(b)(4).
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manufacturers, or other retailérs. See e.g, § 1-102(a)(23)
(defining “retailer”);see als® 12-107(a) (restricting retail dealer
sales to other retailers). Along these same liMeyland law
generally prohibits “tied houses,” which are retautlets
controlled by a manufacturer, wholesaler, or othetity in the
supply chain.See88 12-101 and 12-104(b). In short, as a general
rule, alcoholic beverage retailers in Maryland a#@noperate as
wholesalers, and vice versa.

Liquor control boards and departments of liquortcmrare
an exception to this rule. The prohibition on tlemlises does not
apply to them because they are subject to the mspeeific
regulatory provisions of Title 15, Subtitle 2 oftiste 2B, which,
as discussed above, authorize them to act as hwiiolesaler and
a retailer. See suprat 5;see als@® 1-103 (providing that specific
provisions prevail over general rules where thera conflict or
inconsistency between them). Thus, the Worcesti€? performs
the functions of a wholesaler when distributingodlal to bars,
restaurants, and other private retailers within ¢banty, and it
performs the functions of a retailer when sellihngphol directly
to consumers in its own retail dispensaries. Thgidlature has
acknowledged a liquor control board’s dual role dxplicitly
including “a county dispensary” within the code’sfidition of
“retail dealer,” 8 1-102(a)(23), and a “liquor cmitboard and a
county wholesale dispensary” within the definitioof
“wholesaler.” § 1-102(a)(27)(iisee also U.S. v. Maryland State
Licensed Beverage Ass 138 F. Supp. 685, 699 (D. Md. 1956)
(stating that Article 2B “permits the [liquor coal} boards in
[Montgomery County and the other monopoly] countesct as
both wholesalers and retailersfgyv d on other ground240 F.2d
420 (4th Cir. 1957).

C. The Controversy Over the DLC’s Status

The dual role played by liquor control boards withi
Maryland’s regulatory system raises some difficgltestions.
Under Maryland law, manufacturers, wholesalers,idesg
dealers, and nonresident winery permit hoIH’ermay not

° A retailer that is going out of business, howeveay obtain a
private bulk sale permit that would allow that retato sell to another
retailer. See§ 12-107(a).

19 Similar provisions apply to certain other entiti€ee§ 12-102(a)
(making it unlawful for a nonresident dealer anamsident unlicensed
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“discriminate directly or indirectly in price, disants or the
quality of merchandise sold between one dispenaadyanother
dispensary, between one wholesaler and anotheresdier or
between one retailer and another retailer purchasicoholic
beverages bearlng the same brand and trade nanw &kel age
and quality.** § 12-102(a). This provision was added in 1943
for the purpose of “eliminat[ing] the undue stintida of the sale
of alcoholic beverages and the practice of manufact and
wholesalers in granting secret discounts, rebalésyances, free
goods or other inducement to selected licenseeshwdontribute
to a disorderly distribution of alcoholic beveragesSee1943
Md. Laws, ch. 996 (§ 44A).

Because the definitions of both “wholesaler” anetéil
dealer” in Article 2B include county dispensariésis not clear
whether a liquor control board is supposed to betmlesaler” or
a “retailer” for purposes of this anti-discrimirati provision. As
we understand it, Maryland wholesalers have longsitered
their sales to liquor control boards to be retales and, hence,
have charged the Worcester DLC and other Maryland
dispensaries the same price as they charge prigtagers. See
Letter from Robert Douglas to Adam Snyder, ChiefQgfinions
and Advice (Sept. 7, 2012kee also U.S. v. Maryland State
Licensed Beverage Ass 168 F. Supp. 431, 435 (D. Md. 1958)
(observing that the liquor control boards in morgpoounties
other than Montgomery County “have customarily pased
liquor from licensed wholesalers at prices simitathose charged
by wholesalers to licensed retailers”). The WoaoeedDLC,
however, believes that it is essentially a wholesélistributing
alcohol both to its own retail stores and privag¢ailers) and

manufacturer, among other entities, “to use or mtemhe use of any
such practices [described above in § 12-102(a)}8e also§ 2-
101())(3) (providing that the holder of a nonresitielealer's permit
“may not discriminate directly or indirectly in pg between Maryland
licensees”).

1 Although the plain language of the provision woudtbhibit
wholesalers and manufacturers from offering evdnme discounts to
their largest customers, the United States CourAmpeals for the
Fourth Circuit has held that such a ban on volunseodints would
violate the Sherman Antitrust ActTFWS Inc. v. Franchot572 F.3d
186 (4th Cir. 2009). Therefore, a Maryland wholessgresumably
may offer volume discounts as long as it offersghme opportunity to
all licensees within a given class, if they can mnpugh alcohol to
gualify for the discount.
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should receive the same price offered to other egadérs. See
Opinion of Worcester County Attorney John E. Blox@iane 13,
2012) (“Bloxom Opinion”)*?

To support their interpretation of the anti-disdnation
provision, the wholesalers contend that Marylarmdt®hol excise
tax system shows that the liquor control boards tmis
considered retailers when they purchase from Madyla
wholesalers. Under Maryland’'s system, the whoérsakually
pays the excise tax on spirits or wine sold orwveeéd to retail
dealers in the State. TG § 5-301(f). And while tax must,
under some circumstances, be paid by manufacturensesident
permit holders, or resident permit holdesseTG § 5-301(b)-(e),
it appears that “retail dealers” never pay the tamgd always
purchase alcohol on which the tax has already pag&h

Article 2B, 8§ 15-205—which sets forth the generaivpers
of liquor control boards—provides that liquor camtboards and
departments of liquor control must purchase alcofroim
wholesalers and in-state manufacturers “upon wrtiohd tax
imposed by § 5-102 of the Tax-General Article hasrbpaid.*
§ 15-205(b). The statute thus requires that aliqontrol board,
when purchasing alcohol from a wholesaler, mustipase the
alcohol “tax-paid’—Iike retailers do—regardless whether it
plans to sell the alcohol in its own stores or tioeo retailers. If
extrapolated to the anti-discrimination provisiorgs,15-205(b)

12 This is not the first time that the dual natureaoliquor control
board or department of liquor control has generatattroversy. See
Maryland State Licensed Beverage Asd®8 F. Supp. 431 (addressing
the anti-trust implications of suppliers’ efforts énforce “fair trade”
agreements that were designed to prevent manuéastufrom
supplying alcohol to the Montgomery County DLC at pear
wholesale prices rather than at retail prices).

13 Historically, the only exception to this rule appeto have been
the Montgomery County Department of Liquor Contréls originally
created, the Montgomery County liquor control bodithd the
privilege of purchasing alcoholic beverages tae ffleom wholesale
dealers.” SeelLetter from William R. Pyle, Director of the Comgpller’s
Alcohol and Tobacco Tax Division to Edward T. Cgonl8uperintendent
of the Worcester County Liquor Control Board atJan. 13, 1988)
(“Pyle Letter”). Because the portion of the 194&tgte in which § 15-
205(b) was first enacted was thought to be a ndstantive
recodification, the Comptroller’'s Office concluddidat the new law
could not change the existing rules for Montgonm@oynty. Id.



42 [99 Op. Att'y

might suggest that liquor control boards shouldagisvbe treated
as “retailers” when they buy alcohol from wholessle

D. Past Advice from the Comptroller and Attorneyeeral’s
Office

There is some support for the wholesalers’ integpi@n of
88 12-102(a) and 15-205(b) in past advice fromGloenptroller
and the Attorney General's Office. Since at |e2988, the
Comptroller’s Office has interpreted 8 15-205(b)réguire that
liguor control boards always purchase their alcoticdm
wholesalers “tax paid.” See Pyle Letter. And in 2003, an
Assistant Attorney General advised the Comptrdl@ffice that
sales of products from the Worcester County liquamtrol board
to another county liquor control boatanust be viewed as “retail
sales” because the excise tax has already beengmaidas such,
the Worcester County liquor control board must, amg 12-
102(a), charge the same price that it charges tprivetailers.
Memorandum of Assistant Attorney General Gerald dbaum,
Counsel to the Comptroller, to Charles W. EharteBlior of the
Alcohol and Tobacco Tax Division (May 6, 2008ge alsd_etter
from Charles W. Ehart to Robert L. Cowger, Jr., &xee
Director of the Worcester County Liquor Control BddMay 8,
2003) (relaying this legal interpretation to Worteeounty).

Although the question answered in that advice mammum
did not involve sales fromprivate wholesalers to liquor control
boards, the same logic would dictate that “tax pamles from
wholesalers to county control boards would alsotileated as
retail sales and that wholesalers would theref@eshto charge
liquor control boards the same price as they cliaajber retail
dealers. Indeed, the Comptroller’'s Office advitieel Worcester
County DLC as recently as 2012 that private whdégsamust
treat the DLC as a “retailer” under § 12-102(a)crs=e the DLC
buys all of its products from wholesalers “tax paidSeeletter
from Jeffrey A. Kelly, Director of the Field Enfarment
Division, to Robert L. Cowger, Jr., Director of tWorcester
County Department of Liquor Control (May 1, 2012ccording
to the Comptroller's Office, this has been the agénposition
since 1987.Id.

4 In 1987, we issued an unpublished opinion conalydhat a
county liquor control board could sell alcohol tther county liquor
control boards.Seel987 Md. AG LEXIS 42. We have no occasion in
this opinion to revisit that conclusion.
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The Worcester DLC did not agree with the Comptrdle
position. Worcester County believed that the logic the
Comptroller’s analysis was at best “debatable” trad the timing
of the excise tax should have “no bearing” on waethe liquor
control board purchased as a wholesaler or asaderet Bloxom
Opinion at 3. But whatever merit there once mayehbeen to
the Comptroller's analysis, Worcester County asskrtit
evaporated in 2011 when the Worcester County liceantrol
board was replaced by a newly-formed Worcester Dlith the
“expanded power[]” to purchase wine and liquor Ffroany
sourcefor resale.” Id. (quoting 8§ 15-20%) (2011 Repl. Vol.))
(emphasis supplied). Because the newly-amendeskstibn ()
granted DLC the power to acquire alcohol withouerence to
the imposition of the excise tax, Worcester Cowaryued that the
tax provisions of 8§ 15-205(b)—upon which the Corojpr's
prior analysis hinged—no longer appliedd. To resolve the
disagreement between the Comptroller's analysistaedCounty
Attorney’s, Worcester County asked the membersefGeneral
Assembly representing the county, including Sendames N.
Mathias, to request an official opinion from thedkhey General
on whether the DLC should be treated as a “whadesar a
“retailer” under 8 12-102(a). Senator Mathias farded the
opinion request to the Attorney General’'s Office.

E. The 2013 Amendments to § 15-205

During the 2013 session, while this opinion wasdoeg, the
General Assembly adopted legislation amending a&vaesit
portion of the statute governing the powers of Wercester
County DLC. 2013 Md. Laws, ch. 584. As originaliroduced,
the relevant bills had no effect on the DLC anddad concerned
other aspects of alcohol regulation in Worcesteur@®p See
Senate Bill 949 (2013) (First Reader); House BBI99(2013)
(First Reader). But both were ultimately amendedatld the
following language to 8§ 15-205(of Article 2B, which governs
the powers of the Worcester DLC:

(2) (1) 1.Acting as a wholesaler the
Department of Liquor Control may purchase
wine and liquor, on which the excise tax has
not been paid, from a licensed wholesaler.

2. The Department of Liquor Control
may only resell the wine and liquor
purchased under this subparagraph to a
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nondispensary, licensed retailer, and only
after the excise tax has been paid.

(i) Acting as a retailerthe Department
of Liquor Control may purchase wine and
liquor, on which the excise tax has been paid,
from a licensed wholesaler for retail sale in
dispensary stores.

2013 Md. Laws, ch. 584 (emphases added). The Sadapted
this language as a floor amendment proposed byt@eMathias,

see Senate Proceedings No. 55, 2013 Reg. Sess. (Mz8¢ch
2013), while the House added the language as partommittee
floor amendmentseeHouse Proceedings No. 54, 2013 Reg. Sess.
(March 25, 2013). Ultimately, the Senate Bill beealaw, and
the House Bill was vetoed by the Governor as daplie. 2013
Md. Laws, ch. 584see also id Vol. VIl at 6125 (Governor’'s
veto letter, explaining that HB 999 was vetoed @slidative).

Il
Analysis

We begin our analysis by considering the argumiest the
excise tax provisions of § 15-205(b) require thetb be treated
as a retailer for purposes of the anti-price-dmaration
provisions of § 12-102(a). As discussed above,5805(b)
requires that liquor control boards and departmaaitdiquor
control, when purchasing from wholesalers, mustipase wine
and liquor “upon which the tax imposed by § 5-102he Tax-
General Article has been paid . . . . Becausailegs also
purchase their alcohol from wholesalers *“tax paidlie
wholesalers have traditionally argued that the D& other
liquor control boards must be considered retaiflergpurposes of
§ 12-102(a). This rationale has similarly forméd basis of the
Comptroller’s traditional position that liquor cook boards are
always “retailers” when buying from wholesalers—esifion that
was underpinned by prior advice from this Office.

At the outset, we must acknowledge some doubt tthat
General Assembly intended the tax rules of § 15120t govern
how the anti-discrimination provisions of 8§ 12-18P&hould be
applied. The provisions were not enacted at ttmeesame and
serve different purposes, and there is no indinafiom the
statutory language, statutory structure, or letisahistory that
the Legislature intended the two provisions to &&drin tandem.
The Legislature may simply have intended to creaiesasy-to-
administer rule to ensure that confusion aboutlitii@r control
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board’s dual role did not prevent collection of thecise tax. Or,
it may be that the “tax-paid” provision of § 15-2Z65 as applied
to purchases from wholesalers, merely reflectddhethat, at the
time the predecessor provisions were originallycesdin 1933,
the liquor control boards to which those tax prins applied
functioned only as retailers. But we see no olwiceason why
the interpretation of 8 15-205(b) should dictate whterpretation
of § 12-102 in the current regulatory scheme.

The Comptroller, however, has traditionally intexi@d the
anti-discrimination provision in light of the taules applicable to
wholesaler-to-DLC sales. As the longstanding prietation of
the agency charged with administering Article 2Bhet
Comptroller's construction is entitled to some maas of
deference.Sanchez v. Potomac Abatemdnt., 417 Md. 76, 83
(2010). Employing that construction here, we codel that the
2013 amendments to the tax rules of § 15-205—edaotdle
this opinion request was pending—resolve the gomestiyou
present. Under the plain language of the statsité @ow reads,
the DLC may purchase wine and liquor from a whd&rsaithout
paying the excise tax when it is “[a]Jcting as a lelsaler” or, in
other words, when it “resell[s] the wine and liquts a private
retailer. 8 15-20%)J(2)(i). But when “acting as a retailer” and
selling the alcohol in its own retail dispensaridge DLC must
still purchase “alcohol on which the excise tax bagn paid.”
§ 15-205()(2)(ii). Thus, even if the DLC qualifies as atager”
for purposes of 8§ 12-102(a) whenever it purchaseshal on
which the excise tax has been paid, the 2013 amen$nmow
make clear that the DLC’s status depends on whétieeDLC is
“acting as a retailer” or “acting as a wholesaler.”

We would reach the same conclusion even if weretave
depart from the Comptroller’'s interpretation anglgpwhat we
see as a functional approach to defining a liquntrol board’s
status when purchasing alcohol from wholesalersnddd that
approach, a liquor control board qualifies as ailet when it
functions as ona,e., when it purchases alcohol from wholesalers
for re-sale to consumers in its dispensaries. €@aly, a liquor
control board qualifies as a wholesaler when itchases alcohol
from other wholesalers for re-sale to bars, restasy and other
retailers. A number of considerations suggesstthat this might
more closely reflect the Legislature’s intent.

As explained above, liquor control boards are uaiqu
participants within Maryland’s current regulatoryrusture and
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are specifically granted the power to act at dé@fertimes as both
wholesalers and retailers. For this reason, thgislaure has
explicitly defined “retail dealer” to include “a ooty dispensary,”
8 1-102(a)(23), and “wholesaler” to include a “logucontrol
board and a county wholesale dispensary.” § 1&)Q27)(ii).
The Comptroller has also recognized that liquorticdrboards
sometimes function as wholesalerSeeCOMAR 03.02.01.12G
(excluding a “county dispensary acting as a whidées&rom the
scope of a regulation concerning other wholesglessg also
Maryland State Licensed Beverage Asdl38 F. Supp. at 699
(observing that the liquor control boards in morgpoounties
“act as both wholesalers and retailers”). Theswipions suggest
that the General Assembly intended, and the Cortgrtrand
others have recognized, that liquor control boavdald function
as retailers in some instances and wholesalerthersd®

Indeed, the plain language of the anti-discrimomati
provision itself leaves room for a functional claesization of
the DLC’s status when purchasing alcohol from wkalers. As
discussed above, that provision prohibits pricecrthsination
“between one dispensary and another dispensarwebat one
wholesaler and another wholesaler or between otaleneand
another retailer . . . .” 8§ 12-102(a). Given tiia@ DLC can
gualify as either a wholesaler or a retailer, we sething in the
language of § 12-102(a) that would require the DieCtreated as
one type of entity for all purposes. Instead.egras more likely
that the General Assembly intended for liquor cainboards to
be considered wholesalers when they are functionlikg
wholesalers and retailers when they are functionirg
retailers!®

15 Our description of legislative intent is consistemith the
historical context in 1943, when the anti-discriation provision was
enacted. At that time, the liquor boards in Momigoy County and
Worcester County, at least, had both a wholesaletifon and a retail
function. See suprat 4. And Article 2B, as of 1943, already defined
the terms “wholesaler” and “retail dealer” to ind&y respectively, a
“County Liquor Control Board” and a “county dispang”

8 1(g), (h) (1943 Supp.). The General Assemblysthad already
recognized that some liquor control boards had @ dele as both a
wholesaler and a retailer.

® There is a third possible interpretation of § T2{R), under
which a liquor control board is considered neithéwholesaler” nor a
“retailer” and instead is protected by the provmsi@rohibiting
wholesalers and producers from discriminating “lsw one
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The 2013 amendments to § 15-A0B(ppear to confirm the
Legislature’s intent that the status of the WoreeBILC, at least,
should be determined by this type of functionallgsia. Those
amendments make clear that the DLC sometimes [§]es a
wholesaler” and at other times “act[s] as a retdile§ 15-
205()(2). Given that Senator Mathias, having requedtad
opinion, sponsored the amendments on the floodneBSenate, we
LeadltYhose amendments as directly relevant tcsthues we weigh

ere.

Ultimately, the resolution of your question doeg require
us to decide which approach—the Comptroller's agpinoor the
functional approach we suggest—best reflects lagya intent.
The 2013 amendments make clear that, either wayWwbrcester
DLC should be treated as a “retailer” when it pasds alcoholic
beverages from a wholesaler for re-sale in itsilreiapensaries
and as a “wholesaler” when it purchases alcohaebages for
re-sale to bars, restaurants, or other licenseshsiid

dispensary and another dispensary.” We do nogwelihowever, that
the Legislature meant to exclude liquor control rdsafrom the

definitions of “wholesaler” and “retailer” simply elsause it also
mentioned “dispensarfies]” in the section of thatwe. To the
contrary, the definitions of “wholesaler” and “rié¢®” both specifically

include dispensaries within their terms. 88 1-8023), 1-

102(a)(27)(ii). We think it more likely that theegislature intended
simply to clarify that dispensaries—Ilike wholesaland retailers—are
entitled to the protections afforded by § 12-102(a)

7 We recognize that the motivations of a legislag®nsor may
not reflect the intent of the legislative body ahdt, ordinarily, “[ijn a
case for the construction of a statute it is a akistto refer the court to
reports of the intention of the draftsmen . . Baltimore Retail Liquor
Package Stores Assv. Board of License Comg, 171 Md. 426, 430
(1937); see also60 Opinions of the Attorney Generdh4, 478 n.11
(1975). Here, however, where we do not have theefiteof either
adversary presentations on this particular issueaomeaningful
legislative history, and where the subject of theeadments involves
matters of interest specific to Worcester Countyg, ave inclined to
conclude that Senator Mathias—and through him tegidlature—
intended for the amendments to 8§ 15-20&f bear on the issues we
consider here.

8 We emphasize, however, that the DLC would be jitéd from
using product purchased from wholesalers at whidgmeces to satisfy
its dispensaries’ retail needs. To allow otherwigeuld not only
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Before concluding, it is important to clarify thinltations
of this opinion. First, we express no opinion abbow our
conclusions today will affect the prices the DLG/p#or alcohol
other than to say that, when the DLC is acting asalesaler, it
must be charged the same rate that is charged wtim@esalers.
If a wholesaler does not offer a discount to otlvbplesalers or
charges those other wholesalers the same amouhtcharges
retail dealers, nothing in the statute would comptd reduce the
price currently charged to the Worcester DLC. $écdecause
the opinion request asked us only whether the VgteceDLC
was a “retailer” or “wholesaler” when purchasingrir a licensed
Maryland wholesaley we have not considered how the DLC
should be treated by manufacturers and producersuiposes of
§ 12-102(a). We note, however, that the 2013 amemnds did
not address this issue; they only clarified thertd&s with respect
to the Worcester DLC’s purchases from wholesalé3se8 15-
205()(2) (describing tax treatment of the DLC’s pur@dmsof
alcohol “from a licensed wholesaler”). A differemmalysis may
well obtain when the DLC purchases from manufactu@nd
producers.

Finally, we do not decide how the anti-discrimipati
provision of § 12-102 applies to the liquor conthmards in
Wicomico or Somerset County, or to the Montgomeigui@y
Department of Liquor Control, because the opini@guest
concerned only the Worcester County DLC. The 2013
amendments do not conclusively resolve the issueviodéther
these other liquor control boards must be treatedhe same
manner as the Worcester DLC under the anti-disoation
provision. Although we have described the reasehy we
believe the General Assembly may have intendednatifunal
approach more generally, the Legislature has omglanrits intent
clear with respect to the Worcester County DLC.

violate the new tax provisions of § 15-2056but would also undermine
the anti-discrimination provision of § 12-102. Acdingly, it will be
incumbent upon the DLC to make clear at the timpwthase and in
its records what product is being purchased fortvpo@pose. Given
the existing requirements upon the DLC to “keepueate records of all
purchases of alcoholic beverages” and to prepam@nanal report that
contains a “full and complete statement of the hess transacted . . .
and the results of operations of the dispensariesg 8§ 15-206,
COMAR 03.02.01.03B, this should not substantialgrge the DLC’s
current administrative burden.
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The answers to these unresolved questions may have
important policy ramifications both for the WoraasDLC and
other Maryland liquor control boards. If, for exale a liquor
control board currently receives the same prices fout-of-state
producers as other private wholesalers regardiesgether the
board is operating as a wholesaler or as a retaldunctional
approach could change the business model for theaeds in
unanticipated ways. The Legislature, thereforey mant to take
a comprehensive look at how the anti-discriminapoovision of
8§ 12-102(a) should apply across all control cowntie As
explained above, the role of some liquor controbrds and
certain practical realities have changed substanfisom when
the tax provisions and anti-discrimination prowisowere first
enacted. Under these circumstances, legislatittenacould add
some much needed clarity to this area of the law.

11
Conclusion

In summary, we conclude that when the Worcester DLC
purchases alcohol from a wholesaler, it should reatéd as a
wholesaler for tax purposesnd under the anti-discrimination
provision of 8 12-102(a) if it is acting as a whsdéer by re-
selling the alcohol to other retailers. Converséiye DLC is a
retailer for both of these purposes when it purebadcohol from
a wholesaler for sale in its own retail dispensarie
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